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Where r e q u e s t  f o r  r e c o n s i d e r a t i o n  f a i l s  to  
p r e s e n t  f a c t s  or legal  a r g u m e n t s  which  show 
t h a t  p r e v i o u s  d e c i s i o n  d i s m i s s i n g  p ro t e s t  
b e c a u s e  i s s u e s  r a i s e d  by  protester had b e e n  
d e c i d e d  b y  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  
w a s  e r r o n e o u s ,  d e c i s i o n  is a f f i r m e d .  

Sea-.Land S e r v i c e ,  I n c .  (SSI), r e q u e s t s  t h a t  w e  
r e c o n s i d e r  o u r  d i smis sa l  of t h e  f i r m ' s  p ro tes t  a g a i n s t  
t h e  award o f  a c o n t r a c t  to  American Coastal L i n e  J o i n t  
V e n t u r e ,  I n c .  (AMCO),  u n d e r  M i l i t a r y  S e a l i f t  Command 
(MSC) m u l t i p l e - a w a r d  r e q u e s t  f o r  proposals (RFP) 
N o .  N0002282R1700 f o r  o c e a n  common car r ie r  service. 

I n  o u r  d e c i s i o n ,  Sea-Land S e r v i c e ,  I n c . ,  

d ismissed S S I I s  protest  because SSI ra ised i s s u e s  
p e r t a i n i n g  to  A M C O I s  " r e s p o n s i v e n e s s "  and  
" r e s p o n s i b i l i t y "  which  were m a t e r i a l l y  t h e  same as  
t h o s e  r a i s e d  by  U n i t e d  S t a t e s  L i n e s ,  I n c .  ( U S L ) ,  
a n o t h e r  awardee unde r  t h i s  RFP, i n  a c i v i l  a c t i o n  to  
s e t  a s i d e  t h e  award  to  AIYCO. S i n c e  t h i s  c i v i l  a c t i o n  
had b e e n  d i s m i s s e d  w i t h  p r e j u d i c e  by  t h e  U n i t e d  S t a t e s  
D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  o f  Columbia ,  w e  d e t e r -  
m i n e d , u n d e r  d e c i s i o n s  o f  t h i s  O f f i c e ,  t h a t  t h i s  d i s -  
missal c o n s t i t u t e d  a n  a d j u d i c a t i o n  on  t h e  merits and 
b a r r e d  f u r t h e r  a c t i o n  by  t h i s  O f f i c e .  W e  s t a t e d  t h a t  
it is o u r  p o l i c y  n o t  to c o n s i d e r  matters where  t h e  
material i s s u e s  have  been  d e c i d e d  by  a c o u r t .  S i n c e  
t h e  USL s u i t  i n v o l v e d  t h e  same material  i s s u e s  as  

. SSI's pro te s t  to o u r  O f f i c e ,  i t  was i r r e l e v a n t  t h a t  
SSI was n o t  a p a r t y  t o  t h e  l i t i g a t i o n ,  and  w e  
dismissed SSI's protest .  

---- - ---- 
I w e  B-208690.2, F e b r u a r y  1 0 ,  1 9 8 3 ,  83-1 CPD - 

SSI  a r g u e s  t h a t  i t  r a i s e d  issues n o t  c o n s i d e r e d  
by t h e  cou r t  a n d ,  t h e r e f o r e ,  o u r  r e f u s a l  t o  d e c i d e  
t h e s e  i s s u e s  o n  t h e  t h e o r y  of " co l l a t e ra l  es toppel"  is 
e r r o n e o u s ,  and  t h a t  d i s m i s s a l  o f  t h e  p ro t e s t  is con-  
t r a ry  to  o u r  Bid P r o t e s t  P r o c e d u r e s ,  4 C.F.R. p a r t  21  
( 1 9 8 2 ) ,  a s  r e c e n t l y  amended. 
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W e  a f f i r m  o u r  pr ior  d e c i s i o n .  

SSI c o n t e n d s  t h a t  t w o  issues--AMCO was n o t  a 
r e s p o n s i v e  o f f e r o r  b e c a u s e  (1) AMCO was n o t  a common 
car r ie r  a t  t h e  t i m e  it s u b m i t t e d  i ts  o f f e r  and  ( 2 )  AMCO 
was i n e l i g i b l e  t o  c a r r y  U n i t e d  S t a t e s  m i l i t a r y  cargo 
p u r s u a n t  t o  10  U.S.C. S 2631 ( 1 9 7 6 )  and  46 U.S.C. 
S 65b  (Supp.  I V ,  19801 ,  which  p r o v i d e  t h a t  o n l y  v e s s e l s  
of t h e  U n i t e d  S t a t e s ,  t h a t  is v e s s e l s  owned by  U n i t e d  
S ta tes  c i t i z e n s ,  may be used  t o  t r a n s p o r t  m i l i t a r y  
s u p p l i e s - - w e r e  n o t  r a i s e d  i n  U S L ' s  c i v i l  a c t i o n ;  
t h e r e f o r e ,  o u r  d e t e r m i n a t i o n  t h a t  SSI r a i s e d  i s s u e s  
"ma te r i a l ly  t h e  same a s  t h o s e  r a i s e d  by  USL i n  i t s  c o u r t  
a c t i o n "  w a s  i n c o r r e c t  b e c a u s e  u n d e r  o u r  d e c i s i o n s ,  f o r  
example ,  A & J P r o d u c e ,  I n c . ;  D & D P o u l t r y ,  B-203201.2, 
B-203201.3, J a n u a r y  25, 1982 ,  82-1 CFD 52 ,  c i ted i n  o u r  

--- ---I-- 

i n i t i a l  d e c i s i o n ,  w e  have  s t a t e d  t h a t  w e  w i l l  d e c i d e  
i s s u e s  n o t  a d d r e s s e d  i n  a l a w s u i t .  W h i l e  w e  a g r e e  w i t h  
SSI's s t a t e m e n t  of t h e  h o l d i n g s  o f  o u r  cases, h e r e ,  i n  
o u r  view, t h e  same ma te r i a l  i s s u e s  r a i s e d  i n  t h e  protest  
were before t h e  c o u r t .  

The i s s u e s  o f  AMCO's  r e s p o n s i v e n e s s  t o  t h e  above  
r e q u i r e m e n t s  were ra i sed  by USL and  t h e  l a w s u i t  was 
d i s m i s s e d  w i t h  p r e j u d i c e .  A c c o r d i n g l y ,  our d i smis sa l  o f  
t h e s e  i s s u e s  b e c a u s e  t h e y  had been  r a i s e d  and  a d j u d i c a t e d  
on  t h e  merits i n  a c o u r t  of c o m p e t e n t  j u r i s d i c t i o n  was 
proper . 

SSI a l so  c o n t e n d s  w e  v i o l a t e d  o u r  Bid  Protest  
P r o c e d u r e s  and t h a t ,  by d o i n g  so ,  w e  p r e j u d i c e d  SSI. SSI 
claims t h a t  w e  s h o u l d  n o t  h a v e  d i s m i s s e d  t h e  case a f t e r  
w e  had  f u l l y  d e v e l o p e d  it. I n  s u p p o r t ,  SSI  c i t e s  t h e  
r e c e n t  amendment t o  o u r  Bid Pro tes t  P r o c e d u r e s ,  48  Fed. 
,Reg. 1932  ( 1 9 8 3 )  ( t o  be  c o d i f i e d  4 C.F.R § 2 1 . 3 ( g ) ) ,  
wh ich ,  a l t h o u g h  SSI acknowledges  wen t  i n t o  e f f e c t  a f t e r  
the  i n i t i a l  d e c i s i o n  i n  t h i s  case, " f o r m a l i z e [ s l  t h e  
e x i s t i n g  pract ices  o f  * * * d i s m i s s i n g  p ro t e s t s  i n  
appropriate  cases." SSI asserts t h a t  t h e s e  p r o c e d u r e s  
p r o v i d e  t h z t  a p r o t e s t  may be d i s m i s s e d  w i t h o u t  c o n s i d e r -  
a t i o n  o n  t h e  merits  o n l y  when i t  is (1) w i t h o u t  l e g a l  
merit  or ( 2 )  n o t  r e v i e w a b l e  by  GAO u n d e r  o u r  Bid  Protest  
P r o c e d u r e s .  SSI  s t a t e s  t h a t  t h e  p ro tes t  is n o t  o n e  o f  
t h e  e n u m e r a t e d  c a t e g o r i e s  wh ich  r e q u i r e  d i s m i s s a l  u n d e r  
o u r  p r o c e d u r e s .  SSI  f u r t h e r  p o i n t s  o u t  t h a t  o u r  proce- 
d u r e s  s t a t e  t h a t  t h e  Comptroller G e n e r a l  of t h e  U n i t e d  
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States  may, r a t h e r  t h a n  m u s t ,  r e f u s e  t o  d e c i d e  a n y  
protests where  t h e  matter i n v o l v e d  h a s  been  d e c i d e d  by a 
c o u r t .  4 C.F.R. § 21.10 ( 1 9 8 2 ) .  A c c o r d i n g  to  S S I ,  t h i s  
i n d i c a t e s  t h e  Comptroller G e n e r a l  h a s  d i s c r e t i o n  w h e t h e r  
to d e c i d e  a b i d  protest  which  is  a l so  b e f o r e  a c o u r t .  
SSI c o n c l u d e s  w e  a c t e d  c o n t r a r y  t o  o u r  Bid Protest  
P r o c e d u r e s .  SSI  a l so  a r g u e s  t h a t  o u r  d e l a y  i n  d i s m i s s i n g  
t h i s  case p r e j u d i c e d  its a b i l i t y  t o  o b t a i n  r e l i e f  i n  a n y  
fo rum and damages t h e  c r e d i b i l i t y  o f  GAO. 

W e  i n i t i a l l y  n o t e  t h a t  t h e  r e v i s e d  p r o c e d u r e s  s t a t e  
t h a t :  

."* * * When t h e  p r o p r i e t y  o f  d i s m i s s a l  
becomes c l ea r  o n l y  a f t e r  i n f o r m a t i o n  is 
p r o v i d e d  b y  t h e  a g e n c y  o r  is o t h e r w i s e  o b t a i n e d  
by t h e  O f f i c e  o f  G e n e r a l  C o u n s e l ,  t h e  p ro t e s t  
s h a l l  be d i s m i s s e d  a t  t h a t  t i m e . *  * * "  
4 C . F . R .  2 1 . 3 ( g ) ,  s u p r a .  

S i n c e  w e  l e a r n e d  t h a t  t h e  USL's c i v i l  a c t i o n  was 
d i s m i s s e d  w i t h  p r e j u d i c e  o n  J a n u a r y  2 5 ,  1982 ,  w h i l e  t h e  
merits o f  t h e  p ro t e s t  were u n d e r  c o n s i d e r a t i o n ,  G A O ' s  
d i s m i s s a l  o f  t h e  case as s o o n  a s  w e  l e a r n e d  o f  t h e  c o u r t  
d i s m i s s a l  w i t h  p r e j u d i c e  w a s  c l e a r l y  t i m e l y  and  
appropriate  u n d e r  o u r  p r o c e d u r e s .  

A l t h o u g h  SSI asserts t h a t  w e  c o u l d  and  s h o u l d  have  
l e a r n e d  o f  t h e  c o u r t  d i s m i s s a l  s o o n e r  t h a n  w e  d i d ,  a s  
s t a t e d  i n  o u r  d e c i s i o n ,  w e  r e l i e d  o n  t h e  s t a t e m e n t s  o f  
MSC and  AMCO, p a r t i e s  t o  t h e  l a w s u i t ,  t h a t  t h e  c i v i l  
a c t i o n  had been  "wi thd rawn"  and  d i d  n o t  r e c e i v e  copies o f  
t h e  c o u r t  papers  u n t i l  J a n u a r y  2 5 ,  1983 .  

As SSI a c k n o w l e d g e s ,  4 C.F.R. S 21.10 p r o v i d e s  f o r  
d i s m i s s a l  of protests  where  t h e  matter i n v o l v e d  is b e f o r e  
a c o u r t .  Under  t h i s  p r o v i s i o n ,  w e  c o n s i s t e n t l y  have  

. d e c l i n e d  t o  r e n d e r  d e c i s i o n s ,  as  a matter of pol icy ,  
where  t h e  i s s u e s  i n v o l v e d  i n  t h e  p r o t e s t  have  b e e n  
d e c i d e d  o n  t h e  mer i t s  by  a c o u r t  o f  c o m p e t e n t  j u r i s d i c -  
t i o n .  T h i s  h a s  b e e n  o u r  p o l i c y  f o r  many y e a r s .  - -  S e e ,  f o r  -- example, 51  C o m p .  Gen. 38 ( 1 9 7 1 ) .  T h i s  p o l i c y  a lso 
app l i e s  t o  p ro te s t e r s  who ra i se  t h e  same i s s u e  t h e n  
b e f o r e  a cour t ,  w h e t h e r  or n o t  t h e  protesters are  a p a r t y  
to  t h e  l a w s u i t ,  s i n c e  t h e  c o u r t ' s  a c t i o n  would t a k e  
p r e c e d e n c e  and  w e  c o u l d  n o t  recommend r e m e d i a l  a c t i o n  i f  
w a r r a n t e d .  N a r t r o n  C o r p o r a t i o n  and  DC E l e c t r o n i c s ,  
--- I n c o r ~ o r a t e d B - 1 7 8 2 2 4 ,  E-179173, Xarch  29 ,  1 9 7 4 ,  74-1 
CPD 154.- 

-----------Iy_-L__ 
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I n  t h e s e  c i r c u m s t a n c e s ,  w e  f i n d  no  bas i s  to  c o n c l u d e  
t h a t  t h e  protest  was h a n d l e d  o t h e r  t h a n  i n  a c c o r d  w i t h  
o u r  Bid  P r o t e s t  P r o c e d u r e s  and  a p p l i c a b l e  p r e c e d e n t .  I n  
a d d i t i o n ,  SSI h a s  n o t  advanced  a d d i t i o n a l  f a c t s  or l e g a l  
a r g u m e n t s  which  show t h a t  our ea r l i e r  d e c i s i o n  was 
e r r o n e o u s .  A c c o r d i n q l y ,  w e  a f f i r m  our pr ior  d e c i s i o n .  
Aunyx M a n u f a c t u r i n g  -- I-I- Cocporation--Reconsideration, -----II_ 

B-208602.2, Augus t  17, 1982, 82-2 CPD 138. 

SSI h a s  r e q u e s t e d  a c o n f e r e n c e  i n  c o n n e c t i o n  w i t h  
its r e q u e s t  f o r  r e c o n s i d e r a t i o n .  W e  be l ieve  a c o n f e r e n c e  
s h o u l d  be g r a n t e d  i n  c o n n e c t i o n  w i t h  a r e q u e s t  fo r  r econ-  
s i d e r a t i o n  o n l y  where  t h e  matter c a n n o t  be r e s o l v e d  w i t h -  
o u t  one .  . I n  t h i s  case,  i n  o u r  v i e w ,  a c o n f e r e n c e  would 
s e r v e  no  u s e f u l  p u r p o s e .  
C o r p o r a t i o n - - R e c o n s i d e r a t i o n ,  -- s u p r a .  

- Aunyx M a n u f a c t u r i n g  

of t h e  U n i t e d  S t a t e s  


